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3.3.3 CMER Dispute Resolution Process®

CMER, as part of the Washington State Forest Practices AMP, is mandated to “...strive to use a consensus-
based approach to make decisions at all stages of the process,” (WAC 222-12-045(2)(b)).

CMER interprets consensus-based approach to mean that committee deliberations in both CMER and SAGs
are:

e Agreement seeking,

e Collaborative,

e Cooperative,

e Egalitarian,

e Inclusive, and

e Participatory.

Decisions during regular deliberations in CMER and in the SAGs only move forward after consensus is
reached. During regular deliberation, a single no vote (i.e., thumbs down) can prevent ‘consensus’ until that
vote changes or until formal Dispute Resolution is conducted. The CMER process allows individuals to
abstain or ‘step aside,” thereby consenting to allow a decision/process to move forward without that
individual necessarily concurring with the decision (i.e., thumb sideways). As a result, disagreements do
not always result in blocking decisions or delaying progress.

If it becomes clear during regular SAG or CMER deliberations that progress towards making a decision has
stalled, the Guided Decision-Making Process may be invoked. In a SAG, any participant other than AMP
staff may invoke the Guided Decision-Making Process if a topic has been discussed for at least 1 meeting
and a decision or productive conversation has stalled. In CMER, the same applies but only CMER voting
members may invoke the Guided Decision-Making Process. The AMPA may invoke guided decision
making in either the SAG or at CMER. Initiating the Guided Decision-Making Process sets into motion a
series of steps and check-in points with deadlines to facilitate resolution of an impasse in a timely manner.

3.3.4.1 Guided Decision Making in a SAG
Default pathway

When Guided Decision Making is invoked in a SAG, the first step is to identify who in the SAG will
participate in the Guided Decision-Making Process. The default pathway is for the disputing parties to write
position papers within 2 weeks of the Guided Decision-Making Process being invoked, which will then be
forwarded to CMER. A SAG Request prepared by a Project Manager or by one of the SAG co-chairs if
he/she is not one of the disputing parties, which will list the issue(s) in dispute. The position papers will be
included in the SAG Request as attachments. CMER will then determine if it can resolve the dispute through
a consensus vote. [f not, CMER will use the Guided Decision-Making Process to resolve the dispute. CMER
may also choose to table the dispute for future resolution if there is consensus to do so. CMER decision or
resolution of the dispute is binding on the SAG.

Alternate pathway

By consensus, the disputing parties in the SAG may opt to work to resolve the dispute through an informal
meeting before it is forwarded to CMER. In this case, the informal meeting should occur within 2 weeks of
the Guided Decision-Making Process being invoked. The informal meeting will be facilitated by one of the
Project Managers or by one of the SAG co-chair if he/she is not one of the disputing parties. If consensus
can be reached for resolving the dispute at the informal meeting, the outcome will be brought back to the
SAG at its next meeting for a vote. If consensus cannot be reached in this step, the disputing parties will
prepare position papers and the dispute resolution process will follow the default pathway.

3.3.4 Guided Decision-Making Process in CMER

The general approach of the Guided Decision-Making Process is to divide CMER decision making into two
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stages, I and II. (Figure 3-1). Stage I consists of convening an informal meeting between the parties to
determine if the dispute(s) can be resolved outside of a &egular bMER meeting. If the meeting is not
successful, Stage II consists of either formal mediation or binding arbitration. The first step in Stage Il is for the
disputants to prepare position papers. The second step is for the AMPA and CMER co-chairs to assign the issue(s)
that are in dispute into one of four categories: Stylistic, CMER Process, TFW Policy, and Technical. The
process to resolve issue(s) in Stage II depends on to which category(s) the dispute has been assigned (see
below).

3.3.4.1 Stage I: Convene an informal meeting

When an impasse occurs at CMER and decision making becomes insoluble or unacceptably slow using
regular deliberations, any participant or the AMPA can initiate the formal Guided Decision-Making
Process. The first step is for representatives on all sides of the non-consensus issue/question to meet together
and with the AMPA and other interested parties within 30 days to attempt to resolve the impasse.

4 The intent of this ground rule is to comply with state law and DNR contracting procedures. Chapter 19.36 RCW, Statute of
Frauds; Chapter 39.19 RCW, Office of Minority and Women’s Business Enterprises (see also Title 326 WAC); Chapter 39.29
RCW, Personal Services Contracts; Chapter 39.34 RCW, Interlocal Cooperation Act (Interagency Agreements); Chapter 40.14
RCW (WAC 434-635-010), Destruction, Disposition of Official Public Records or Office files and Memoranda; Chapter 1.06
RCW, State Civil Service Law; Chapter 42.17 RCW (WAC 32- 10-020-170), Public Records; Chapter 42.53 RCW, State Ethics
Law; OFM Regulation (chapter 3, Part 4, Section 1), State of Washington Policies, Regulations, and Procedures; OFM Guide to
Personal Service Contracting; DNR Policy Number P004-001, Interagency Agreements and Memoranda of Understanding; and
the DNR Contract Manual.

5 “The CMER co-chairs, with the guidance and assistance of the Administrator, are responsible for setting up a dispute resolution
discussion and can employ a variety or combination of methods to attempt to resolve the dispute.” (Board Manual Part 5. Dispute
Resolution, Sect. 5.4 Guidance for Dispute Resolution Stage 1, paragraph 5).
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If the issue/question cannot be resolved at this meeting, tabling the discussion and resolution to a future
date should be discussed. Some issues may not be time-sensitive or critical for moving them ahead. If a better
time can be identified to resolve the issue/question and consensus exists within CMER to table the issue, a
future date should be specified for re-engaging the discussion.

3.3.4.2 Stage II: Mediation or binding arbitration
Step 1. Position Papers

If the issue/question cannot be resolved at the informal meeting and consensus does not exist to table the
issue/question, then the disputing parties need to articulate their interpretation of the issue/question in
position papers. The position papers should be submitted to the AMPA and CMER co-chairs within 14
calendar days after the decision to move forward, but no later than in time for the next CMER meeting mail-
out if within the 14- day period (unless an alternate date is agreed upon by the AMPA). If CMER participants
in dispute are unable or unwilling to provide this document in this time frame, it will be treated going
forward the same as if the individual stood aside, and as if consensus has been reached.

Step 2. Categorization and resolution of dispute issues/questions

Once the deadline for submitting position papers has passed, the AMPA and CMER co-chairs assign the
issue/question(s) to one (or more) of four categories based on the position papers: Stylistic, CMER Process,
TFW Policy, or Technical.

Resolving Stylistic Issues: Stylistic issues include format or other non-technical issues related to reports or
other documents. The basis for categorizing issues/questions as stylistic rests on the interpretation of the
position papers as stating issues/questions that do not affect the integrity of a study’s results or are not
technically substantive in nature®. Documents may include Charters, Scoping Documents, Study Designs,
maps, tables, figures and other work products. When the AMPA and co-chairs categorize an issue/question
as stylistic, the AMPA makes the final decision (thus resolving the dispute) after consulting with the author
or authors of the document or work product. At this point, the CMER Guided Decision-Making Process has
been completed if no other issues/questions remain in dispute from the disputants position paper(s). The
AMPA should make a decision and inform CMER in writing no later than 14 days after receiving the
position papers.

Resolving CMER Process Issues: CMER process issues include questions or disputes that relate to 1.)
interpretation of CMER process guidelines (as described in the PSM), including whether ground rules related
to meeting comment deadlines were followed (see PSM, Chapter 3, section 3.3.2), and 2.) whether
comments on a CMER product (Scoping Document, Study Design, Charter, Final Report, Comment Matrix,
etc.) relate to an issue that has already been decided by CMER. For example, a vote to not approve a
document because of concerns about field methods during review of a draft final study report may be
classified as a CMER Process Issue if the field methods had been previously reviewed and approved by
CMER. When the AMPA and co-chairs categorize an issue/question as a CMER Process Issue, the AMPA
makes the final decision (thus resolving the dispute). At this point, the Guided Decision-Making Process has
been completed if no other issues/questions remain in dispute from the disputants’ position paper(s). The
AMPA should make a decision and inform CMER and the affected SAG (as appropriate) in writing no later
than 14 days after receiving the position papers.

Resolving TFW Policy Issues: A TFW Policy non-consensus issue/question relates to rule interpretation,
board manual interpretation, or to research priorities/questions that are primarily policy in nature or are
directions from TFW Policy. When the AMPA and CMER co-chairs categorize an issue/question as policy,
several steps exist in the guided decision-making process. The AMPA will inform the parties which

¢ Examples of causes of stylistic issues: People have varying writing styles, which should generally be left up to the discretion of
the author, unless unclear, etc. Some people are splitters, while others are lumpers — neither is right or wrong. Some people want
to include the bare minimum necessary, while others prefer more context and details — again, neither is right or wrong. These
are matters of personal choice.
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issues have been categorized as policy issues and inform them of the date upon which the issue(s) will be
presented to TFW Policy. The AMPA will provide a written statement to TFW Policy summarizing the
background on the issue/question and the kind of guidance that CMER is requesting. This summary will be
complete within 14 days after the issue has been categorized as a policy issue and will be based upon the
original or revised position papers. The AMPA will combine all the policy issues into a single document
and identify critical timelines for resolution. The non-consensus CMER representatives will have 7 days to
review and comment on this document.

The next step includes the AMPA finalizing the document, summarizing received comments and
forwarding it to the TFW Policy Committee along with a recommendation. The disputing parties and other
interested CMER participants should attend the TFW Policy meeting when the issue/question is discussed.
At this stage, TFW Policy can:

1. Resolve the issue through regular TFW Policy business,
2. Choose to initiate Stage 1 dispute resolution within TFW Policy,
3. Table the issue(s)/question(s) for later discussion and resolution.

TFW Policy through the AMPA will inform CMER of their guidance.
Resolving Technical Issues: Technical issues are scientific in nature.

CMER will not initiate a dispute on an issue in a Final Report that directly relates to the ISPR standard 8
questions (8.5.3). The ISPR process is intended to provide an independent, expert peer review and provide
recommendations pertinent to the study by providing responses to these standard 8 questions to determine
if the scientific studies that address program issues are scientifically sound and technically reliable.

When the AMPA and co- chairs categorize a non-consensus issue/question as technical, CMER has 6
months to resolve the dispute.

The default is for the AMPA to convene a binding arbitration panel. The AMPA will work with the ISPR
Managing Coordinator to set up the panel. The arbitration panel will review the technical issues identified by
the AMPA and CMER co-chairs, and the position papers written by the disputants, along with any other
document or references the AMPA determines to be relevant to the dispute. The panel will use their professional
expertise to resolve the technical dispute(s), and identify any language, analyses, or interpretations that need to
be revised, or any other remedy necessary to resolve the technical dispute, as appropriate.

The arbitrator’s findings will be forwarded through the AMPA to the authors, who will make any necessary
changes to the document to comply with the arbitrators’ findings and direction. The AMPA and CMER co-
chairs will review the (revised) document to determine if it is consistent with arbitrators’ findings, and work
with the authors as necessary until they are confident the authors have adequately responded to the arbitrators’
findings. If the AMPA, co-chairs, and/or authors cannot agree on final language, the AMPA will decide final
language. Once this step is complete, the document is considered final, pending ISPR (if necessary), and does
not need CMER approval. If the document does go through ISPR, the AMPA will forward to the Managing
Editor the necessary documents for ISPR, including identification of the technical issue(s) that were resolved
through arbitration, along with the arbitrators’ findings.

Once the document has been approved by ISPR, the document is brought back to CMER for final approval.
CMER members who are not in consensus to approve the document at this time must clearly identify the
technical issues they object to, which should only be changes to the document that resulted from the ISPR
review. Any topic or issues resolved through arbitration are not considered technical at this time, but instead
will be treated as process disputes.

Alternately, if there is consensus in CMER to go through formal mediation instead of binding arbitration,
the AMPA will hire a professional mediator to organize and manage discussions between or among the parties with the
clear purpose of reaching consensus on the disputed issue(s)/questions(s). The mediation process will have up to 3
months, or the shortest practical time frame, to resolve the question/issue (i.e., no blocking vote). If
mediation reaches consensus, the decision is returned to CMER for formal adoption through a vote and the
Guided Decision-Making Process is complete if no other questions/issues remain in dispute.
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If formal mediation is not successful at resolving the issue(s)/question(s) in dispute, the AMPA will convene a binding
arbitration panel to resolve the dispute(s) using the default pathway.

3.3.4.3 Inform CMER/SAG/TFW Policy of outcome of Guided Decision-Making Process

Once concluded, the AMPA will inform CMER and TFW Policy of the outcome of the Guided Decision-
Making Process at the earliest possible opportunity. This update will be in the form of a memo that
summarizes how the issues were resolved and what steps are next in the adaptive management process. If
the dispute originated in a SAG, the AMPA will forward that memo to the SAG co-chair(s).
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Figure 3-1: Flow chart showing the Adaptive Management Program Guided Decision-Making Process
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