CODE REVISER USE ONLY

PROPOSED RULE MAKING OFFICE OF THE CODE REVISER

STATEOF WASHINGTON
FILED

CR-102 (October 2017) DATE: October 20, 2017

(Implements RCW 34.05.320)
Do NOT use for expedited rule making WSR 17-22-019

Agency: Department of Natural Resources
Original Notice

[ Supplemental Noticeto WSR ___
] Continuance of WSR

Preproposal Statement of Inquiry was filed as WSR 17-18-054 ; or

1 Expedited Rule Making--Proposed notice was filedas WSR ______; or
[ Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1); or

[ Proposal is exempt under RCW ____.

Title of rule and other identifying information: (describe subject) Chapter 332-10, Public Records-Department of Natural
Resources and Board of Natural Resources

Hearing location(s):
Date: Time: Location: (be specific) Comment:

December 11, 2017 |6:00pm Conference Room 172, Natural
Resources Building, 1111
Washington Street SE, Olympia

Date of intended adoption: 1/3/18 (Note: This is NOT the effective date)

Submit written comments to:

Name: Charles Malone and Jenny Hallengren-Sawyer

Address: PO Box 47041

Email: Charles.malone@dnr.wa.gov; and jenny.hallengren-sawyer@dnr.wa.gov
Fax: 360-902-1789

Other:

By (date) December 18, 2017

Assistance for persons with disabilities:
Contact Jenny Hallengren-Sawyer

Phone: 360-902-1542

Fax: 360-902-1789

TTY:

Email: jenny.hallengren-sawyer@dnr.wa.gov
Other:

By (date)

Purpose of the proposal and its anticipated effects, including any changes in existing rules: The Department of
Natural Resources proposes amending the chapter to better conform such chapter to: (1) Recent changes in the statutory law
concerning public records fees; (2) model rules recommended by the attorney general’s office (chapter 44-14 WAC), and (3)
current agency practices.
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Reasons supporting proposal: The proposal addresses changes made by the legislature in adopting EHB 1595 (Chapter
304, Laws of 2017) and adopting ESHB 1594 (Chapter 303, Laws of 2017) as well as to update rules consistent with current
agency practices.

Statutory authority for adoption: RCW 42.56.040; 42.56.070; 42.56.100; 42.56.120; and 42.56.520; and chapter 304, Laws
of 2017.

Statute being implemented: Chapter 42.56 RCW, Public Records Act

Is rule necessary because of a:

Federal Law? O Yes No
Federal Court Decision? O Yes No
State Court Decision? O Yes No

If yes, CITATION:

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters:

Name of proponent: (person or organization) Department of Natural Resources U] Private
O] Public

Governmental

Name of agency personnel responsible for:

Name

Drafting: Charles Malone

Office Location

1111 Washington Street SE, Olympia, WA

Phone

360-902-1264

Implementation:  Jenny Hallengren-Sawyer

1111 Washington Street SE, Olympia, WA

360-902-1542

Enforcement: Jenny Hallengren-Sawyer

1111 Washington Street SE, Olympia, WA

360-902-1542

Is a school district fiscal impact statement required under RCW 28A.305.135?
If yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:

Name:

Address:

Phone:

Fax:

TTY:

Email:

Other:

] Yes No

Is a cost-benefit analysis required under RCW 34.05.328?

[J Yes: A preliminary cost-benefit analysis may be obtained by contacting:
Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

No: Please explain: There is no fiscal impact.
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Regulatory Fairness Act Cost Considerations for a Small Business Economic Impact Statement:

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see
chapter 19.85 RCW). Please check the box for any applicable exemption(s):

[J This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description:

UJ This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule.

I This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
adopted by a referendum.

This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

RCW 34.05.310 (4)(b) RCW 34.05.310 (4)(e)
(Internal government operations) (Dictated by statute)
RCW 34.05.310 (4)(c) RCW 34.05.310 (4)(f)
(Incorporation by reference) (Set or adjust fees)
RCW 34.05.310 (4)(d) O RCW 34.05.310 (4)(g)
(Correct or clarify language) ((i) Relating to agency hearings; or (ii) process
requirements for applying to an agency for a license
or permit)

I This rule proposal, or portions of the proposal, is exempt under RCW
Explanation of exemptions, if necessary:

COMPLETE THIS SECTION ONLY IF NO EXEMPTION APPLIES
If the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2)) on businesses?

1 No Briefly summarize the agency’s analysis showing how costs were calculated.

] Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses, and a small business
economic impact statement is required. Insert statement here:

The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by
contacting:

Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

Date: 10/20/17 Si_gnature:
Signature: -

Name: Brule Burkhart signature her

Title: Deputy Supervisor for Administration
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AMENDATORY SECTION (Amending Order 262, filed 6/16/76)

WAC 332-10-010 Purpose of rules. The purpose of this chapter
shall be to insure compliance by the department of natural resources
and the board of natural resources with the provisions of chapter
((42- i i )) 42.56
RCW, Public Records Act, and in particular with RCW ((42-17-250
through—42-17-340)) 42. 56.040 through 42.56.550 of that act dealing
with public records.

AMENDATORY SECTION (Amending WSR 01-07-049, filed 3/16/01, effective
4/16/01)

WAC 332-10-020 Definition. The following definitions shall ap-
ply In this chapter:

(1) "Public record"™ includes any writing containing information
relating to the conduct of governmental or the performance of any gov-
ernmental or proprietary function prepared, owned, used or retained by
the department regardless of physical form or characteristics. See RCW
((42-17-02026))) 42.56.010(3).

(2) "Writing" means handwriting, typewriting, printing, photo-
stating, photographing, and every other means of recording any form of
communication or representation, including letters, words, pictures,
sounds, or symbols, or combination thereof, and all papers, maps, mag-
netic or paper tapes, photographic films and prints, magnetic or
punched cards, discs, drums and other documents. See RCW
((42—%1—929(28})) 42.56.010(4) -

(3) "Board"™ means the board of natural resources, a policy set-
ting board whose six members serve In an ex officio capacity. The du-
ties of the board are described in RCW ((43-36-150)) 43.30.215.

(4) "Department™ means the department of natural resources which

is:

(a) A regulatory agency with regard to geology activities on
state and privately owned land, and outdoor burning on state and pri-
vately owned forest land((5)):

(b) A proprietary land management agency for state-owned land un-
der the jurisdiction of the department((s)):

(c) A service and information repository agency regarding surveys
and maps of the state, farm forestry advice and general geology infor-
mation(()):

(d) An agency that administers and enforces state forest protec-
tion laws and the forest practices regulations of the forest practices
board and the department of ecology on state and privately owned for-
est land.

(5) "Commissioner™ means the commissioner of public lands who 1is
an elected official and serves as the administrator of the department.
The commissioner, in accordance with RCW ((43-30-170)) 43.30.430, has
delegated to the supervisor of the department the direct supervision
of the department activities.

(6) "Supervisor'™ means ((
sor of natural resources. RCW 43.30.020(6).

)) the supervi-
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AMENDATORY SECTION (Amending WSR 01-07-049, filed 3/16/01, effective
4/16/01)

WAC 332-10-040 Operations and procedures of the department of
natural resources. (1) The legal authority for the department®s ac-
tivities is provided principally by:

(a) The State Enabling Act, Sections ((Nes-)) 10 through 19;

(b) The state Constitution, Articles ((Nes=)) 111, XV, XVI, XVII
and Amendment ((Ne<-)) 15;

(c) The Revised Code of Washington, Titles ((Nes-)) 43, 46, 58,
70, 76, 78, 79 and 84 RCW;

(d) The Washington Administrative Code, Titles ((Nes-)) 222 and
332 WAC.

(2) The commissioner and the board acting under their respective
legal authorities determine policy for the department. The supervisor
of the department:

(a) Provides direct supervision over the department®s activities.

(b) Implements department policy through a line-functional staff
comprised of several divisions and ((seven)) regional offices. The di-
visions develop operational programs and procedures within their re-
spective specialties of resource management. These programs and proce-
dures are carried out through the ((sewen)) regional offices.

AMENDATORY SECTION (Amending WSR 91-14-014, filed 6/24/91, effective
7/25/91)

WAC 332-10-050 Public records available. All public records of
the department are deemed to be available for public inspection and
copying pursuant to these rules, (( 1
42-17-310—and—other—taws)) unless the record falls within the specific
exemptions of the Public Records Act or other statute which exempts or
prohibits disclosure of specific information or records. RCW
42.56.070(1).

The department is not required to retain every record it ever
created or used. The department manages their records according to the
state government general records retention schedule and the department
of natural resources specific records retention schedule. Both sched-
ules are available through the office of the secretary of state.

AMENDATORY SECTION (Amending WSR 91-14-014, filed 6/24/91, effective
7/25/91)

WAC 332-10-060 Public records officer for the department of nat-
ural resources and the board of natural resources. (1) The public re-
cords officer for the department (( i

-)) of natu-
ral resources shall also serve as the public records officer for the
board of natural resources. The name and contact information of the
agency”"s public records officer to whom members of the public may di-
rect requests for disclosure of public records and who will oversee
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the agency®s compliance with the public records disclosure require-
ments of this chapter shall be published in the state register at the
time of designation and maintained thereafter on the code reviser web
site for the duration of the designation. RCW 42.56.580.

(2) The public records officer shall be responsible for the fol-
lowing: The i1mplementation of the department®s rules and regulations
regarding release of public records, coordinating the staff of the de-
partment in this regard, and generally 1insuring compliance by the
staff with the public records disclosure requirements of chapter
((42-1%)) 42.56 RCW.

_((€DH_Additional —public—record —officers—ay be—destgnated—for
E ; I| F I - -- - | - | | I I-
i -
FeeeFdS—e#W“ e O | g e of ional_offi _
destgnated—as—thepublicrecords—ofFicer—forreglon—officerecords~))

AMENDATORY SECTION (Amending WSR 91-14-014, filed 6/24/91, effective
7/25/91)

WAC 332-10-070 Office hours. Public records shall be available
for inspection and copying, by appointment, during the customary of-
fice hours of the department for a minimum of thirty hours per week,
except weeks that include state legal holidays. For the purpose of
this chapter, the customary office hours shall be from ((8:66)) 9:00
a.m. until ((peen—and—From—1:00p-m—until—4:-30)) 3:00 p.m., Monday
through Friday, excluding legal holidays. RCW 42.56.090. Such’ inspec-
tion and copying may be postponed if, In the department®s opinion, it
would interfere with duties related to an emergency at a regional of-
fice or the fire control division in central headquarters.

AMENDATORY SECTION (Amending WSR 91-14-014, filed 6/24/91, effective
7/25/91)

WAC 332 10- 080 Requests for publlc records Publlc records
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+dentifiable—public—records—unless—exempted)) shall be available for

inspection and copying, and the department shall, upon request for
identifiable public records, make them promptly available to any per-
son including, if applicable, on a partial or installment basis as re-
cords that are part of a larger set of requested records are assembled
or _made ready for inspection or disclosure. The department shall not
deny a request for identifiable public records solely on the basis
that the request is overbroad. The department shall not distinguish
among persons requesting records, and such persons shall not be re-
quired to provide information as to the purpose for the request except
to establish whether inspection and copying would violate RCW
42.56.070(8) or 42.56.240(14). or other statute which exempts or pro-
hibits disclosure of specific information or records to certain per-
sons. The department facilities shall be made available to any person
for the copying of public records except when and to the extent that
this would unreasonably disrupt the operations of the agency. The de-
partment shall honor requests received in person during the depart-
ment®"s normal office hours, or by mail or email, for identifiable pub-
lic records unless exempted by provisions of this chapter. No official
format is required for making a records request; however, the depart-
ment may recommend that requestors submit requests using an agency
provided form or web page. RCW 42.56.080.

The department may deny a "‘bot" request (a request that an agency
reasonably believes was automatically generated by a computer program
or script), when it is one of multiple requests from the requestor re-
ceived within a twenty-four-hour period. RCW 42.56.080(3). The depart-
ment must establish that responding would cause excessive interference
with other department essential functions.

Requests for public records must be for "identifiable'" records. A
request for all or substantially all of the department®s records is
not a valid public records request, provided that a request for all
records regarding a particular topic or containing a particular key-
word or name shall not be considered a request for all the depart-
ment"s records. RCW 42.56.080.

AMENDATORY SECTION (Amending Order 262, filed 6/16/76)

WAC 332-10-090 Copying. No fee shall be charged for the inspec-
tion of public records((—Fer—printed;—typed—and—writtenmaterialofa
maximum—size—oF8—1/2" by 14", —the—department—shall-echarge—areasena-

- h - OpYy —eqtip-
ments)) or locating public documents and making them available for

copying except as provided by the Public Records Act, chapter 42.56
RCW. For copies of records, maps, photos, reports, and other nonstan-
dard items the department shall charge a reasonable fee determined by
the department payable at the time copies are furnished. This charge
is the amount necessary to reimburse the department for its actual

costs ((#nrerdent—to—such)) of copying. ((Cepies—oF maps;—photos;—re-
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-)) The department may
require a deposit of up to ten percent of the estimated cost of pro-
viding copies for a request.

In addition to the charge imposed for providing copies of public
records and for the use by any person of agency equipment copying
costs, the agency may charge a customized service charge to reimburse
the agency up to the actual cost under RCW 42.56.120(3) if the agency
estimates that the request would require the use of information tech-
nology expertise to prepare data compilations, or provide customized
electronic access services when such compilations and customized ac-
cess services are not used by the agency for the other agency purpo-
ses. The department will notify the requestor of the customized serv-
ice charge to be applied to the request, including an explanation of
why the customized service charge applies, a description of the spe-
cific expertise, and a reasonable estimate cost of the charge.

AMENDATORY SECTION (Amending WSR 91-14-014, filed 6/24/91, effective
7/25/91)
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t#eh-)) Some records are exempt from disclosure, in whole or in part.
If the department believes that a record is exempt from disclosure and
should be withheld, the public records officer or designee will state
the specific exemption and provide a brief explanation of why the re-
cord or a portion of the record is being withheld. 1f only a portion
of a record is exempt from disclosure, but the remainder is not ex-
empt, the public records officer or designee will redact the exempt
portions, provide the nonexempt portions, and indicate to the reques-
tor why portions of the record are being redacted. RCW 42.56.070(1).

AMENDATORY SECTION (Amending WSR 91-14-014, filed 6/24/91, effective
7/25/91)

WAC 332-10-130 Records index for the department. (1) The de-
partment maintains the following methods to index its records:

(a) Automated Tract Book((s)). ((#ndicate)) An _enterprise content
management (ECM) software solution which organizes and stores digital
documents and related indexed data for all significant land transac-
tions since statehood concerning the acquisition, transfer, exchange,
disposition and management encumbrance activities of state lands((—1s

)) owned and managed by the department. It is searchable by
legal description, i.e., section - township_- range, grantor name,
lessor, lessee, file-contract number, etc. The Automated Tract Book is
((Hecated—#n)) managed by the office of the chief lands recorder also
known as the department®"s title and records office.

(b) Commissioner and department orders. Indexed from 1975 to
present by year and order number. Commissioner and department orders
contain and indicate subject and/or file jacket number.

(c) Board of natural resources meeting index and resolutions.
Board meetings are tape recorded and written minutes prepared. These
are indexed by date and are available for inspection through the pub-
lic records officer in the commissioner®s office.

(d) Administrative rule docket. The department has historically
maintained an index of administrative rules adopted by the department.
It 1s formatted by: Date, department rule number, subject, and contact
person. Beginning In 1990 the format was expanded to conform with the
requirements of RCW 34.05.315. This index is located in the office of
the ((ehtefFlands—recorder)) rules coordinator.

(e) To conform with RCW ((42-37+2606(4))) 42.56.070(5), the fol-
lowing indexes and files are maintained by the ((eh+ef—4ands—¥eee#é—
er)) rules coordinator in the department®s administrative office:

(i) All records issued before July 1, 1990, for which the depart-
ment has maintained an index;

(i1) Final orders entered after June 30, 1990, that are issued iIn
adjudicative proceedings as defined In RCW 34.05.010(1) and that con-
tain an analysis or decision of substantial iImportance to the depart-
ment in carrying out its duties;

(i1i1) Declaratory orders entered after June 30, 1990, that are
issued pursuant to RCW 34.05.240 and that contain an analysis or deci-
sion of substantial importance to the department iIn carrying out 1its
duties;
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(iv) Interpretive statements as defined in RCW 34.05.010(8) that
were entered after June 30, 1990; and

(v) Policy statements as defined in RCW 34.05.010(14) that were
entered after June 30, 1990.

Copies of all indexes shall be available for public inspection
and copying during business hours and 1in accordance with WAC
332-10-080. The 1indexes shall be kept current and updated annually.
Selected final and declaratory orders that contain an analysis or de-
cision of substantial importance to the agency in carrying out its du-
ties, and interpretive and policy statements will be indexed chrono-
logically by date, applicable program, hearing title, description of
subject matter, citation to the law involved, or a selected combina-
tion of these, as appropriate.

() Rule-making file. To conform with RCW 34.05.370, the depart-
ment maintains an official rule-making file for each rule that the de-
partment proposes by publication in the state register or adopts. Some
rules apply to specific programs within the department, while others,
such as those adopted under the State Environmental Policy Act and the
Administrative Procedure Act, apply department-wide. The administra-
tive offices of divisions that administer specific programs maintain
the rule-making files that apply to those programs. The department
rules coordinator maintains the rule-making files for rules that apply
department-wide.

(9) Department ((manual)) policy and procedure library. The de-
partment malntalns a comprehensive electronic policy and procedures
((manyal)) library. The ((manuval—deseribes)) library includes policy
statements and procedures used to implement the department®s ((vari-
eus)) administrative functions and mandated responsibilities. It 1is
organized by program activity, i.e., ((FHre—contrel)) wildfire, timber
sales, administrative functions, etc. ((ManHals—are—ava+lable—fer—re—

i . i i Fee-))

Documents are available to all staff from the agency"s internal web
site.

(h) Bibliography of department publications. It is common prac-
tice for the department to publish important policy and management
plans as well as reports on specific subjects regarding resource man-
agement. The blbllography can be obtalned through the department s

)) Qollcy offlce
(2) The department does not use a central filing system. Records

are maintained in each of the regional offices spread throughout the
state and In each of the divisions in the administrative office. Many
of the land ownership and encumbrance records are located in the de-

partment®s title and records office at agency headquarters and are
typically identified by legal description such as section - township -
range or department file-contract number. Each organizational unit
maintains a record system to meet its specific needs. The department
can respond to requests for records, by the public describing the type
of iInformation they are seeking. General correspondence related to
governmental and regulatory activities and internal services can usu-
ally be identified by subject and usually in the division responsible
for that activity. Regulatory permits and licenses may be identified
by legal description or application number. Correspondence and other
data related to proprietary activities are identified by application
number and can be cross-referenced by legal description.
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AMENDATORY SECTION (Amending WSR 91-14-014, filed 6/24/91, effective
7/25/91)

WAC 332 10 140 Address for communlcatlon requests ((AH—commu~

, 5 =) Requests for DUbllC re-
cords may be communicated by email, telephone, or fax, as well as the
following means:

(1) Online: Department of Natural Resources web site;

(2) Mail: Department of Natural Resources, Public Disclosure Of-
fice, P.O. Box 47014, Olympia, WA 98504-7014.

AMENDATORY SECTION (Amending WSR 92-22-076, filed 11/2/92, effective
12/3/92)

WAC 332-10-170 Fees for performing the following service.
Charges for the following categories of services will be collected and
transmitted to the state treasurer for deposit:

(1) Twenty-five dollars for the approval of any assignment of
contract of sale, assignment of lease, assignment of bill of sale or
assignment of right of way.

(2) Twenty-five dollars for the division of contracts or leases
pursuant to RCW 79.01.236.

(3) Five dollars for certification of any document.

i 1)) The department

determined—by—the —department—oF—natural—reseurees—
will use the statutory fee schedule in RCW 42.56.120(2).

REPEALER

The fTollowing section of the Washington Administrative Code 1is
repealed:

WAC 332-10-065 Public records officer for the board of
natural resources.
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